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STATEMENT OF THE QUESTION IN THIS CASE 

The question is whether, in a case wherein the trustee 
applies to the Court for construction of the will under 
the terms of wdiich it is acting for the sole purpose of 
obtaining the Court’s instructions regarding the person 
or persons to whom final distribution of the trust estate 
is to be made and joins as parties defendant those per¬ 
sons w r ho may be entitled to said estate as distributees, 
such persons can be awarded their attorney’s fee by the 
Court out of the trust estate, even though their attorney 
is unsuccessful in obtaining any part of said estate for 
his clients. 
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In The 


Httiteii States (Court of ApjmtLs 

Foe the District of Columbia Circuit 


No. 10,913 


Bertram L. Caine, Appellant, 
v. 



Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTION 


This is an appeal from an Order granting the Motion 
for Compensation filed by the appellees, Bonnie C. Ifayne 
and Anna G. Caine, in the United States District Court 
for the District of Columbia, passed by the Motions 
Judge, and directing the Trustee National Savings! and 
Trust Company to pay to Stanley B. Frosh, Esquire, out 
of the trust fund held by it under the will of David A. 
Gourick, deceased, the sum of One Thousand Ddllars 
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($1,000.00) as a fee for services rendered by him as 
counsel for the said Bonnie C. Payne and Anna G. Caine. 
The District Court had jurisdiction under the provisions 
of Title 11, Chapter 3, Paragraphs 11-301 and 11-306, of 
the District of Columbia Code, 1940 Edition. This Court 
has jurisdiction to review the Order under the provisions 
of Sections 1291 and 1292 of Title 28, United States Code. 

STATEMENT OF CASE 

Briefly, the facts, so far as they concern this appeal, 
are these: On April 22, 1949, The National Savings & 
Trust Company, as trustee under the will of David A. 
Gourick, deceased, filed a complaint in the United States 
District Court for the District of Columbia for the con¬ 
struction of the will of the said David A. Gourick and 
for instructions for the distribution of the trust estate. 
All provisions in the will relative to the trust estate had 
been performed but one—namely, the final distribution 
of the residue of the estate. 

The trustee had been advised by its counsel that the 
legal meaning of the words “or the survivors or survivor 
of them” in the second paragraph of Item XII of the 
will, wherein the testator provided that the trusts were 
to terminate upon the death of the survivor of the two 
life tenants, and directed the trustee to “pay, set over, 
assign, convey and deliver my entire estate and property 
then in its possession, absolutely and in fee simple, share 
and share alike, unto my nephews, Edwin D. Payne, Ed¬ 
ward O. Caine and Bertram Caine, or the survivors or 
survivor of them,” was uncertain and that it could not 
be definitely ascertained whether those words referred to 
the three remaindermen who were living at the time of 
the testator’s death or only to Bertram L. Caine, the ap¬ 
pellant in this action, who alone survived both life bene¬ 
ficiaries. 
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As defendants the trustee joined the said Bertram L. 
Caine and Bonnie C. Payne, the widow of Ed'^in D. 
Payne, and Anna G. Caine, the widow of Edward 0. 
Caine. Bonnie C. Payne and Anna G. Caine, wlfio are 
the appellees in this action, hy their attorney, Stanley B. 
Frosh, Esquire, filed an answer to the trustee’s complaint 
in which they stated that the intention of the testator was 
to “vest an estate in remainder in his nephews, Ed-win IX 
Payne, Edward C. Caine, and Bertram Caine, inlmedi- 
atelv upon his death, the enjoyment of which, only, was 
to he postponed until the termination of the life estate.” 

Bertram L. Caine, by his attorney, Albert E. Conradis, 
Esquire, filed an answer to the trustee’s complaint in 
which he stated that the words referred to in the; com¬ 
plaint as “uncertain” are certain, “clearly and defijnitely 
express the intention of the testator”, and clearly show 
the testator’s intention that the entire balance oi the 
trust fund is to vest in Bertram L. Caine, the onhj sur¬ 
vivor of the three nephews at the time of the death of 
the last survivor of the two life beneficiaries. 

After the cause was calendared, the trustee filed a mo¬ 
tion for summary judgment upon the demands for relief 
contained in the complaint. This motion was argued in 
the Motions Court of the District Court. The trustee, as 
the plaintiff, made an introductory statement, and then 
in effect said: “There are two opposing interests repre¬ 
sented by counsel here, who will argue their respective 
claims, so T have done all that is necessary for me to do 
and I will now step out of the picture.” After 4 r ^- 
ment and after the Court had taken the respective argu¬ 
ments of counsel under advisement, some two weeks Jater 
the Court ruled in substance that upon the death of the 
testator, Edwin D. Payne, Edward O. Caine and Bertram 
L. Caine each acquired a vested interest in the corpus 
of the trust estate and the interests of Edwin D. P&yne 
and Edward 0. Caine were not diverted by their subse¬ 
quent deaths. | 
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Bertram L. Caine appealed from this Order of the 
District Court and on June 28, 1950, after argument by 
counsel on March 23, 1950, this Court filed its original 
mandate, dated May 8, 1950, reversing that Order of the 
District Court with costs, and remanded the case to the 
District Court. 

Bonnie C. Payne and Anna G. Caine, by their attorney, 
then filed a petition for a writ of certiorari in the Su¬ 
preme Court of the United States. This petition was 
denied, which brings the case to the point where the ap¬ 
pellees filed a motion in the District Court to direct the 
trustee under the Last Will and Testament of David A. 
Gourick, deceased, to compensate their attorney for serv¬ 
ices performed in connection with the construction of the 
aforementioned will, in the sum of Two Thousand Dollars. 
Bertram L. Caine opposed this motion. 

After argument of counsel in the Motions Court of the 
District Court on December 12, 1950, before Judge Alex¬ 
ander Holtzoff, that Judge signed an Order directing the 
trustee to pay to Stanley B. Frosh, Esquire, the sum of 
One Thousand Dollars “as a fee for services rendered 
bv him as counsel for Bonnie C. Pavne and Anna G. 

m> * 

Caine in this cause.” Judge Holtzoff did not state in 
open court nor did he insert in said Order any reason 
for awarding counsel the sum of One Thousand Dollars. 
Bertram L. Caine appealed from said Order to this 
Honorable Court. 

POINTS OF APPELLANT 

As points upon appeal, the appellant, Bertram L. Caine, 
respectfully contends: 

That the Court below’ erred as follows: 

1. In passing an Order directing the plaintiff Trustee, 
The National Savings & Trust Company, to pay to Stan- 
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ley B. Frosh, Esquire, out of the trust fund held by it 
under the will of David A. Gourick, deceased, the sum 
of One Thousand Dollars as a fee for services rendered 
by him as counsel for Bonnie C. Payne and Anija G. 
Caine. 

2. In failing to pass an Order that Stanley B. Frosh, 
Esquire, as counsel for Bonnie C. Payne and Annja G. 
Caine, was not entitled, either legally or equitably, to 
any fee for services rendered by him as counsel for (Bon¬ 
nie C. Payne and Anna G. Caine, out of the trust fund 
held by The National Savings & Trust Company, Inc., 
under the will of David A. Gourick, deceased. 

3. In failing to state or enter upon the Order of De¬ 
cember 12, 1950, upon what grounds, legal or equitable, 
the counsel fee of One Thousand Dollars was awarded 
to Stanley B. Frosh, Esquire. 

4. In other aspects apparent of record. 

SUMMARY OF ARGUMENT 

I. 

In the absence of statutory authority, neither attor¬ 
neys’ nor solicitors’ fees can be awarded to partie^ to 
litigation, either at law or in equity, in the District of 
Columbia. 

In the District of Columbia Code, 1940 Edition, Title 
11, Chapter 15, Sections 11-1501 and 11-1502, state spe¬ 
cifically that “The following, and no other, compensation 
shall be taxed and allowed to attorneys, solicitors - j- - 
on a final hearing in equity - - - a docket fee of twenty 

dollars-In cases at law where judgment is rendered 

without a jury, ten dollars - - -.” But, in order tjiat 
there might be no interpretation that Congress intended 
by these sections of the Code to eliminate the payment 
of attornevs’ fees bv clients, Section 11-1501 ends with 

* i 7 
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the following proviso: “but nothing herein shall be con¬ 
strued to prohibit attorneys, solicitors, and proctors from 
charging or receiving from their clients other than the 
government such reasonable compensation for their serv¬ 
ices, in addition to the taxable costs, as may be in ac¬ 
cordance with general usage or may be agreed upon.” 

Also, in Section 11-1501 there is an exception that is 
most important because it is the basis for allowing attor¬ 
neys’ fees to be paid in various kinds of legal and 
equitable actions provided for by the Code of the Dis¬ 
trict of Columbia, the Rules of Civil Procedure for the 
United States District Courts and the Rules of the 
United States District Court for the District of Columbia. 
This exception is: “except in cases otherwise provided 
for by law”, and the various cases, as compiled from the 
Code, are—divorce proceedings; administration of estates 
and probate proceedings; attachment and garnishment 
proceedings; suits in equity or at law against infants 
and non compos mentis, resident or non-resident, defend¬ 
ants; guardianship proceedings for infants, insane per¬ 
sons, drunkards and drug addicts; unemployment com¬ 
pensation cases; actions to recover damages upon a bond 
or undertaking given to obtain a restraining order or 
preliminary or pendente lite injunction; admiralty and 
maritime jurisdiction cases, and bankruptcy and receiver¬ 
ship proceedings. The Rules of Civil Procedure for the 
United States District Courts provide for attorneys’ fees 
for the taking of depositions; affidavits pursuant to the 
rule on summary judgments, and in court sales of real 
and personal propertv. The Rules of the United States 
District Court for the District of Columbia set out cer¬ 
tain administrative rules concerning attorneys’ fees. 

The appellant in this case contends that if attorneys’ 
fees could be awarded by the lower Court in legal and 
equitable actions within its sole discretion, there would 
be no reason for having Sections 11-1501 and 11-1502 
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and the other numerous sections on attorneys’ and Solici¬ 
tors’ fees in the law. The cases decided in this Court 
appear to be very clear on the point that in the absence 
of statutory authority, neither attorneys’ nor solicitors’ 
fees can be awarded to parties to litigation, either at 
law or in equity, in the District of Columbia. Fl&tcher 
v. Coomes , 52 App. D. C. 159, 285 F. 893, is the leading 
case on this question in the District of Columbia, bht the 
appellant has cited other local cases that substantiate and 
follow that case. The appellant contends that sinc^ will 
construction cases, particularly those that are similar on 
their facts to the present case, are not within the excep¬ 
tions of the Code that are “otherwise provided f<f)r by 
law”, and since attorneys’ and solicitors’ fees c^n be 
awarded as costs only as provided by the law, the appel¬ 
lees in this case are not entitled to an attorney’?! fee. 

n. 

Even if there were no statutory prohibition in the Dis¬ 
trict of Columbia, upon the facts of this case on which 
the appellees’ claim to attorney’s fee is based, there is 
no equitable theory which can justify that claim. 

This case upon which the claim to an attorney’s fee is 
based was an individual contest, involving antagonistic 
interests. When the trustee filed its complaint for con¬ 
struction of the will and for instructions as to distribu¬ 
tion, nothing remained to be done under the will biit to 
distribute the estate. The trustee was performing a fidu¬ 
ciary service expected of it when it filed its complaint. 
It joined the appellant and the appellees as parties de¬ 
fendant for the purpose of giving them an opportunity to 
maintain their respective claims, and for the further 
purpose of obtaining a decision by which the defendants 
would be bound. The appellant and the appellees Were 
represented by counsel of their own choosing for one 
purpose only—to urge their own selfish interests; not to 
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assist the estate in any way. The estate was terminated; 
it needed no further assistance that the trustee could not 
give it. 

The appellees were awarded nothing by this Court. To 
„ permit the losing parties to gain nothing themselves but 
to permit them to pay their attorney out of their suc¬ 
cessful opponent’s property is an inconsistency. Between 
a doubt concerning the meaning of a will or other writ¬ 
ing, and an equal doubt on any other subject, no line 
can be drawn on which this Court can legally assume to 
indemnify the losing party out of his opponent’s prop¬ 
erty in one class of cases and not in all cases that are 
properly contested. The appellant contends that the 
leading cases decided in this jurisdiction substantiate the 
above statements. Such is also the law in numerous 
other jurisdictions. 

Furthermore, how is the appellees’ attorney equitably 
entitled to a fee? What did he do for the estate that 
entitles him to one? 

1. He did not bring in and make available to the 
Court any fund or property, nor were his services of 
any value to the estate. 

2. He did not create, enhance, preserve nor protect 
any fund or property belonging to the estate. 

3. There was no common benefit accruing to the vari¬ 
ous adverse parties by his services. 

4. Lastly, his services were uniformly unsuccessful. 

m. 

To allow an attorney’s fee to the appellees on the 
facts of the case upon which they claim that fee would 
encourage unnecessary, frivolous, and perhaps, fraudu¬ 
lent, litigation. 


Parties would be encouraged to litigate, knowing that 
they would lose nothing financially and would it least 
have awarded to them their attorneys’ fees and (perhaps 
their costs. Some attorneys might be tempted by the 
fact that they would be awarded a fee in any evejnt, and 
that this fee might be increased if they carried the liti¬ 
gation through the higher courts. 

If the appellees’ attorney is entitled to a fee, tken the 
appellant’s attorney is doubly entitled to a fee from the 
corpus of the estate, and it is conceivable that aftpr both 
attorneys’ fees, and all costs, were paid from the estate, 
little or nothing would be left for the appellant^ whom 
this Court has held is entitled to the entire estate]. 

ARGUMENT 

L 

In the Absence of Statutory Authority, Neither Attorneys’ 
Nor Solicitors’ Fees Can be Awarded to Parties to 
Litigation, Either at Law or in Equity, in the district 
of Columbia. 

A. The Code of Laws for the District of Columpia, the 
Rules of Civil Procedure for the United States Dis¬ 
trict Courts and the Rules of the United States Dis¬ 
trict Court for the District of Columbia set out in 
specific detail under what circumstances attorneys’ 
and solicitors’ fees can be taxed and allowed to (parties 
as costs. 

1. In the District of Columbia Code, 1940 Eidition, 
Title 11, Chapter 15, Paragraph 11-1501, headed 
“Compensation taxed as costs—Attorneys’ agree¬ 
ments with clients not prohibited”, provides as fol¬ 
lows: “The following, and no other, compensation 
shall he taxed and allowed to attorneys, solicitors, 
proctors, district attorney, clerk of the District 
Court of the United States for the District of Co¬ 
lumbia, Marshal, commissioners, witnessed and 
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jurors, except in cases otherwise provided for by 
law; but nothing herein shall be construed to pro¬ 
hibit attorneys, solicitors, and proctors from charg¬ 
ing or receiving from their clients other than the 
government such reasonable compensation for their 
services, in addition to the taxable costs, as may 
be in accordance with general usage or may be 
agreed upon. ’ 7 (Italics supplied) 

2. Paragraph 11-1502, of the same Title and Chapter 
of the Code is headed: “Attorneys, Solicitors, and 
Proctors—Fees and compensation allowed”, and 
continues the theme of Paragraph 11-1501 as fol¬ 
lows: “On a trial before a jury in civil or crimi¬ 
nal causes or before referees, or on a final hearing 
in equity or admiralty, a docket fee of twenty dol¬ 
lars : Provided, That in cases of admiralty and 
maritime jurisdiction where the libelant recovers 
less than fifty dollars the docket fee of his proctor 
shall be only ten dollars. 

In cases at law where judgment is rendered with¬ 
out a jury, ten dollars. 

In cases at law where the cause is discontinued, 
five dollars. 

For each deposition taken and admitted in evi¬ 
dence in a cause, two dollars and fifty cents. 

For Scire facias or other proceedings on recogni¬ 
zances, five dollars. 

For services rendered in a case removed from, 
the District Court of the United States for the Dis¬ 
trict of Columbia by an appeal to the United States 
Court of Appeals for the District of Columbia, five 
dollars - - (Italics supplied) 

3. The exceptions “in cases otherwise provided for by 
law”, from Paragraph 11-1501, supra, so far as at¬ 
torneys’ and solicitors’ fees are concerned, are 
enumerated as follows: 

a. From the District of Columbia Code, 1940 Edi¬ 
tion 

Divorce proceedings: 

Title 16, Chapter 4, Section 16-410, and Notes 
to Decisions on Page 380, District of Columbia 
Code, 1940 Edition; also, in same Edition, 
note on counsel fees under Paragraph 16-413 
and Paragraph 16-418, of Title 16, Chapter 4. 
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Administration of estates and probate prdceed- 
ings: 

Title 20, Chapter 6, Section 20-604 and 2d-605; 
Title 11, Chapter 5, Section 11-504 and Notes 
to Decisions, particularly on “Costs and 
Counsel Fees”; 

Title 20, Chapter 5, Section 20-501; 

Title 20, Chapter 4, Sections 403 and 40^ and 
Note thereto on “Services of Attorney!”, to 
Collectors of an estate; 

Title 12, Chapter 4, Section 12-403, specifically 
on Executors, administrators, receivers, as¬ 
signees or other trustees of an estate. 

All of the above citations are found in the 
District of Columbia Code, 1940 Edition, 
Attachment and Garnishment proceedings: 

Title 16, Section 16-317, 16-323 and 16r329, 
District of Columbia Code, 1940 Edition. 
Suits in equity or at law against infants and 
non compos mentis, resident or nonresident , 
defendants: 

(a) infants —Title 13, Section 13-105, District 
of Columbia Code, 1940 Edition. 

(b) non compos mentis resident defendants — 
Title 13, Section 13-107, Code, 1940 Edi¬ 
tion. 

(c) non compos nonresident defendants —Title 
13, Section 13-112, Code, 1940 Edition. 

Guardianships for infants, persons nan compos 
mentis and other incompetents: 

(1) infants —Title 21, Chapter 1, Sections 21- 
116 and 21-126, D. C. Code, 1940 Edition. 

(2) insane persons —Title 21, Chapter 3, Sec¬ 
tion 21-301, D. C. Code, 1940 Edition. 

(3) drunkards and drug addicts —Title 21, 
Chapter 4, Section 21-401, D. C. Code, 
1940 Edition. 

To recover damages upon a bond or undertak¬ 
ing given to obtain a restraining order or pre¬ 
liminary or pendente lite injunction: 

Title 28, Section 28-2404, and Notes to de¬ 
cisions, D. C. Code, 1940 Edition. 
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In unemployment compensation cases: 

Title 46, Chapter 3, Section 46-318, D. C. 
Code, 1940 Edition. 

In Admiralty and maritime jurisdiction cases: 
Title 11, Section 11-1502, D. C. Code, 1940 
Edition. 

In bankruptcy (which also include receivership) 
proceedings: 

Attorneys ' fees are allowed only as provided 
in Title 11 of the United States Code Anno¬ 
tated, and specifically in Paragraph 53, Orders 
42, 43 and 44, and in Title V, Rules 56 and 70 
of the Rules of the United States District 
Court for the District of Columbia. 

Trustees: 

Title 12, Chapter 4, Section 12-403, of the 
D. C. Code, 1940 Edition, and Rule 70 of the 
Rules of the U. S. District Court for the Dis¬ 
trict of Columbia, provide that receivers and 
trustees shall be authorized to employ attor¬ 
neys only upon an order passed by the court. 
Rule 73 of the Rules of the U. S. District 
Court for the District of Columbia also pro¬ 
vide for verified statements from receivers, 
trustees, attorneys for receivers, etc., in pre¬ 
senting their claims for allowances. 

b. From the Rules of Civil Procedure for the 
United States District Courts pursuant to the 
Act of June 19 , 1934 , Chapter 651 

In the taking of depositions: 

Rules 30 (g)(1), 30 (g)(2) and 37 (a). 
Affidavits pursuant to the ride on Summary 
Judgments: 

Rule 56 (g) 

In court sales of real and personal property: 
Rule 31 (e) provides for compensation to offi¬ 
cers making the sale and “in addition allow¬ 
ance may be made for expenses not of a per¬ 
sonal nature.” 

c. From the Rules of the United States District 
Court for the District of Columbia (according 
to Rule 1 (a) thereof, these Rules “supplement 
the Federal Rules of Civil Procedure and shall 
be construed in harmony therewith”) 
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Rule 16 (a) and (b) sets forth how an attorney, 
fiduciary or guardian ad litem shall claiip fees 
when entitled thereto. It is an administrative 
ride solely. 

Rule 16 (f) states that attorneys in divor|ce ac¬ 
tions are excepted from these Rules relative 
to fees. (Their fees are set by Title 16 of the 
Code, 1940 Edition, supra). 

Rule 47 states that claims for attorneys’ fees, 
commissions to fiduciaries and compensation 
to guardians ad litem “shall be made and al¬ 
lowed in accordance with the provisions of 
Title 29, Section 265 and Title 15, Section 55 
of the District of Columbia Code, 1929 ”t, and 
Title I, Rule 16 of the General Rules. (Title 
29, Section 265 of the Code, 1929 Edition, is 
similar to Title 20, Chapter 6, Section 20-605 
of the Code, 1940 Edition, supra, and Title 15, 
Section 55 of the Code, 1929 Edition, is simi¬ 
lar to Title 21, Chapter 1, Section 21-126 of 
the Code, 1940 Edition, supra) 

4. Nowhere in the Code of Laws for the District of 
Columbia nor in the Rules of Civil Procedure for 
the United States District Courts nor in the Rules 
of the United States District Court for the District 
of Columbia are there any statutes or rules award¬ 
ing attorneys’ or solicitors’ fees to parties in po¬ 
sition similar to that of the appellees in the pres¬ 
ent case, and therefore it follows logically that in 
will construction cases similar to the present case 
no such fees can be awarded by the Courts. 

B. It is the long established case law of the District of 
Columbia that the right to costs and attorneys’ and 
solicitors’ fees is dependent upon statutory authority. 

1. The cases in the Court of Appeals for the Dis¬ 
trict of Columbia Circuit and in the Municipal 
Court of Appeals for the District of Columbia are 
in complete agreement on this point. 

a. The case of Fletcher v. Coomes, 52 App. D. C. 
159, 285 F. 893, is the leading authority on this 
point in the District of Columbia. In this case 





14 


there was an appeal from an order of the Su¬ 
preme Court of the District of Columbia dis¬ 
missing the petition of intervention filed by 
Fletcher, an attorney, to establish his claim to 
fees for services rendered by him in the parti¬ 
tion of real estate devised to appellees by the 
last will and testament of William Pitt Kellogg. 
Fletcher was employed by Isaiah S. Coomes to 
render legal services in connection with the ad¬ 
ministration of Kellogg’s will. Fletcher, on be¬ 
half of Coomes only, filed a bill of complaint 
for sale by trustee of various parcels of real 
estate devised to appellees, and for the division 
of the proceeds of such sale among the parties 
to the partition suit as their interests might ap¬ 
pear. After most of the defendants (17 out of 
18) had appeared by counsel and the case was 
referred to an examiner of the court, Coomes 
wrote to Fletcher discharging him and cancel¬ 
ling a fee agreement that he had with him. 
Fletcher had already been paid $240.00 by 
Coomes under said agreement. Now Fletcher 
contended that he was entitled to compensation 
in addition to that specified in the agreement 
with Coomes, and that such additional compen¬ 
sation should be charged against any funds re¬ 
sulting from the sale of the real estate involved 
in the partition suit and against the parties 
thereto in accordance with their rights and in¬ 
terests. 

This Court rejected Fletcher’s argument, 
stating that attorneys’ fees as claimed in this 
case could not be taxed in this jurisdiction, 
since they are not included in the list of cases 
and matters in which compensation of attor¬ 
neys may be taxed and allowed under Sections 
1108 and 1109 of the Code of the District of 
Columbia. This Court stated very clearly on 
page 163 of the opinion, that “If attorney’s fees 
in a partition suit, such as are here claimed, 
could be regarded as taxable costs as distin¬ 
guished from compensation which attorneys 
charge or receive from their clients, such fees 
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could not be taxed in this jurisdiction, inasmuch 
as they are not included in the list of cases and 
matters in which compensation of attorneys may 
be taxed and allowed under sections 1108 and 
1109 of the Code of the District. Section 1109 
having specifically provided when and in what 
legal proceedings the compensation of attorneys 
may be taxed and allowed, taxation ani allow¬ 
ance thereof must be limited to the matters enu¬ 
merated in the section and must be had as there¬ 
in provided (Italics provided) 

A Rehearing was denied in this case on No¬ 
vember 29, 1922, and the Supreme Court of the 
United States denied a Writ of Certiorari (See 
261 U. S. 619, 43 Sup. Ct. 363, 67 L. Ed. 830.) 

This case was followed by Nolte et al. v. Hud¬ 
son Navigation Co. et al., 47 F. (2d) 166, 167 
(4), and was cited with approval by the cases of 
Wallace v. Fiske, 80 F. (2d), 897, 107 A. L. R. 
749, 754, and General Finance Corporation v. 
New York State Rys., 3 F. Supp. 975. 

b. The case of Eichelberger v. Symons, 53 App. 
D. C. 116, 288 F. 654, follows the authority of 
Fletcher v. Coomes, supra. William I. Symons 
brought a suit for absolute divorce against his 
wife, naming Frederick Eichelberger as corre¬ 
spondent. On. motion of the defendant the bill 
was dismissed, from which an appeal was taken 
to this Court. (See Symons v. Symons, et al., 
51 App. D. C. 69, 275 Fed. 1015.) This Court 
reversed the decree, with costs to be taxed 
against the appellant, Eichelberger, and the 
court below was directed to enter a decree grant¬ 
ing the appellee a divorce. On the mandate of 
this Court the appellee was granted a (livorce, 
the costs were taxed as directed, and }n addi¬ 
tion the appellant was decreed to pay as counsel 
fees to the appellee $3,500. From so much of 
the decree as awarded counsel fees, this appeal 
was taken. The decree was reversed as, to the 
counsel fees. On page 117 the Court states: 
“This case turns, however, upon the interpreta- 
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tion of sections 1108 and 1109, District of Co¬ 
lumbia Code, which are merely reproductions of 
sections 823 and 824 of the Revised Statutes of 
the United States (Comp. St. Para. 1375, 1378)” 
It should be mentioned at this point that the 
sections 1108 and 1109 mentioned hereinabove 
and in the case of Fletcher'v. Coomes, supra, 
are from the 1924 Edition of the District of 
Columbia Code, and correspond exactly to Para¬ 
graphs 11-1501 and 11-1502 of the 1940 Edition 
of the District of Columbia Code, supra. 

The Court goes on to say on Page 118: “The 
action here is one ‘between party and party’. 
No fund is under the control of the court out 
of which allowance for counsel fees may be 
made, nor is there any property belonging to 
the parties, under the control and supervision 
of the court, which would authorize a departure 
from the restrictions of the statutes. To extend 
the authority of the chancellor to the degree as¬ 
sumed in this case, in view of the express re¬ 
strictions of the statutes, would he equivalent to 
a declaration that equity may abrogate the law. 
On the contrary , equity is ancillary and not an¬ 
tagonistic to the law, and where a statute pre¬ 
cludes the authority to make an allowance such 
as was made in this case, equity cannot he in¬ 
volved to aid in its circumvention.” (Italics 
supplied) 

c. The case of Brandenburg v. Dante, 49 App. D. C. 
141, conclusively shows that the right of a col¬ 
lector of an estate or a special administrator to 
employ counsel and to pay him from the estate 
for his services depends upon the Code of Law 
of the District of Columbia. In that case the 
appellants w~ere retained by the appellee, Dante, 
as the collector of the estate of Stilson Hutchins, 
to advise and assist him, as attorneys and coun¬ 
selors at law, in and about the performance of 
his duties as such collector. The employment 
was terminated by the appellants’ withdrawal 
and they then applied to the Supreme Court of 
the District of Columbia, holding a probate 



17 


court, for an order requiring the payment by 
the collector of the amount justly due to them. 
The District Court dismissed the application. 
This court reversed and remanded the cgse to 
the District Court. In the opinion, this court 
held that the question is—whether a collector or 
special administrator may be sued at law in his 
representative capacity by an attorney, \Cho at 
his request has rendered necessary professional 
services for the benefit of the estate. On page 
1022 of its opinion, this court said: “The\ right 
and duty of a collector, in certain circumstances, 
to employ counsel, are conceded, and are recog¬ 
nized in sections 306 and 307 of the District 
Code, for section 306 authorizes the bringing of 
suits by a collector ( for debts or other property, 
as an administrator may do’ and section 307 
authorizes an executor or administrator, when 
the powers of a collector shall have ceased, to 
prosecute amj suit commenced by the collector, 
as if the same had been begun by the exepitor 
or administrator.” (Italics supplied). And on 
page 1023 of the opinion, the court goes <pn to 
say: “We are of the view that in the District 
of Columbia an attorney whose services are 
rendered an estate at the request of a collector 
or special administrator may look to the estate 
for his compensation. The Code contemplates 
that such services manj be necessary for the pro¬ 
tection of the estate, and it would be u/nreason- 
able to require the attorney to look to the\ col¬ 
lector rather than to the estate for his com¬ 
pensation. In other words, the provisionof 
the Code leave no room for doubt that services 
rendered under conditions such as are alleged in 
this declaration, are proper charges against an 
estate, and hence that Attorneys rendering 'such 
services may look directly to the estate for \heir 
compensation. - - Sections 306 and 307 of the 

Code contemplate, as we have held, that the col¬ 
lector may bind the estate for the services of 
counsel ” (Italics supplied) 
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The sections 306 and 307 referred to in the 
citation hereinabove are from the Code of Law 
for the District of Columbia, 1924 Edition, and 
correspond to Paragraphs 20-403 and 20-404, of 
the District of Columbia Code, 1940 Edition. 

d. The case of Shipley v. Major, 44 A. (2d) 540 is 
in point in the Municipal Court of Appeals for 
the District of Columbia. It concerned a suit 
for possession of leased premises on the ground 
of nonpayment of rent. In the lease the tenant 
had agreed to pay an attorney’s fee if in de¬ 
fault. From a judgment limiting recovery to 
possession and court costs and refusing to in¬ 
clude an attorney’s fee therein, the plaintiff ap¬ 
pealed. In affirming the judgment of the lower 
court, the higher court held that “Appellant ar¬ 
gues that his claim for attorney’s fee was in¬ 
cluded in his claim for costs. In the absence of 
express statutory authority, attorney’s fees are 
not taxable as costs (Fletcher v. Coomes, 52 
App. D. C. 159, 285 F. 893, certiorari denied 
261 U. S. 619, 43 S. Ct. 363, 67 L. Ed. 830; 
Eichelberger v. Symons, 53 App. D. C. 116, 288 
F. 654), and there is no statute in this jurisdic- 
diction authorizing allowance of attorney’s fees 
as part of the costs in a landlord and tenant 
proceeding. If an attorney’s fee is allowable in 
such a proceeding, it must be allowed by reason 
of contractual provisions of the lease and not 
as a part of the costs.” (Italics supplied) 

e. The case of Thompson v. Clark, 64 A. (2d) 166, 
also decided in the Municipal Court of Appeals 
for the District of Columbia, and concerning a 
suit for possession of leased premises similar to 
the case of Shipley v. Major, supra, holds that 
“Similarly in Shipley v. Major, D. C. Mun. App. 
44A (2d) 540, we held that in the absence of 
express statutory authority attorney’s fees are 
not taxable as costs. These rulings were in con¬ 
formity with the long established law of this 
jurisdiction that there being no right thereto at 
common law the right to costs is dependent upon 
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statutory authority. Eichelberger v. Symons, 
53 App. D. C. 116, 288 F. 654; Fletcher v. 
Coomes, 52 App. D. C. 159, 285 F. 893; Dl C. v. 
Lyon, 7 Mackey 222, 18 D. C. 222.” (jttalics 
supplied). [ . 

e. This long established law applies even though 
the Gourick will construction case upon which 
the appellees’ claim to attorney’s fees is based 
is in its nature an equitable proceeding, as the 
case of Eichelberger v. Symons, supra, shows. 

C. It is respectfully submitted that all the above Quota¬ 
tions from the law governing the courts of the Dis¬ 
trict of Columbia and the cases cited above $how: 

1. That attorneys’ and solicitors’ fees cannot be faxed 
as costs in the District of Columbia, under Section 
1109 of the District of Columbia Code, 1924 Edi¬ 
tion, and under Section 11-1502 of the 1940 Edition 
of the Code. 

2. That attorneys’ and solicitors fees cannot be award¬ 
ed in either law or equity cases in the Distribt of 
Columbia “except in cases otherwise provided for 
by law”, under the authority of Section 1108 of the 
District of Columbia Code, 1924 Edition, and under 
Section 11-1501 of the 1940 Edition of the Code. 

3. Since will construction cases similar in their facts 
to the present case are not within the exceptions of 
the Code that are “otherwise provided for by law”, 
as shown hereinabove, the appellees are not en¬ 
titled to attorney’s fees in this present case. 

D. Other jurisdictions besides the District of Columbia 
hold that there is no right to attorneys’ and solicitors’ 
fees in a will construction case such as the present 
case in the absence of statutory authority therefor. 

1. Those jurisdictions are—New York, Pennsylvania, 
Virginia, California, Wisconsin, Wyoming, Mis¬ 
souri, New Hampshire and Iowa. 

2. The leading cases in those jurisdictions are the 
following: 
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General Finance Corporation v. New York State 
Railways, et al., 3 F. Supp. 975 (District Court, 
Western District of New York—1933). This case 
cites Fletcher v. Coomes, supra, with approval. 
Hempstead v. MeadviUe Theological School, 286 Pa. 
493, 134 A. 103. (Supreme Court of Pennsyl¬ 
vania—1926) This case cites Re Donees’ Estate, 
ante. 

McCormick v. Elsea, et al., 107 Va. 472, 59 S. E. 
411 (Supreme Court of Appeals of Virginia— 
1907) 

Scott v. Superior Court, 208 Cal. 303, 281 P. 55 
(Supreme Court of California—1929) 

This case cites McCormick v. Elsea, supra. 

Re Donges’ Estate, 103 Wis. 497, 79 N. W. 786 
(Supreme Court of Wisconsin—1S99) 

Slate v. Underwood, 54 Wyoming 1, 59, 86 P. (2d) 
707, 728 

(Supreme Court of Wyoming—1939) 

St. Louis Trust Co. v. Kaltenbach, 353 Mo. 1114, 
1123, 186 S. W. (2d) 578, 587 
(Supreme Court of Mo., Division No. 1) 

A Rehearing was denied on April 2, 1945. 
Kimball, et al. v. New Hampshire Bible Society, 
65 N. H. 139, 23 A. 85. 

(Supreme Court of New Hampshire—1889) 

In re Nicholson’s Will, 123 Iowa 630, 99 N. W. 
300. 

(Supreme Court of Iowa—1904) 

II. 

Even if There Were no Statutory Prohibition in the Dis¬ 
trict of Columbia, Upon the Facts of This Case on 
Which the Appellees’ Claim to Attorney’s Fee is 
Based, There is no Equitable Theory Which Can Jus¬ 
tify That Claim. 

A. The case upon which the claim, to attorney’s fee is 
based was an individual contest, involving antagonistic 
interests. 

1. It should be emphasized at this point that nothing 
remained to be done under the will but to distribute 
the estate, when the trustee filed its complaint for 
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construction of the will and for instructions as to 
distribution. The trustee filed the complaint and 
joined the appellant and the appellees as defend¬ 
ants for the purpose of giving those defendants an 
opportunity to maintain their respective claims, 
and for the further purpose of obtaining a decision 
by which the defendants would be bound. In this 
sense, the trustee performed a fiduciary duty. It 
was bound to settle the estate speedily, and riot to 
wait for legal proceedings to be instituted bj* the 
defendants. But it was not one of the contending 
parties. It had no beneficial interest in the estate, 
and gained nothing and lost nothing by the order 
of distribution and by the subsequent order grant¬ 
ing to the appellees attorney’s fees. By the $ame 
token, the District Court could have construed the 
will and authorized distribution without either}* the 
appellant or the appellees being represented by 
counsel, and assisted only by the trustee as the, sole 
disinterested party. The appellant and the appel¬ 
lees were represented by counsel, of their 1 own 
choosing, be it emphasized, for one purpose orfly — 
to urge their own selfish interests. Their presence 
and the presence of their counsel did not behefit 
the estate one iota. If the appellees complain Ithat 
they were made involuntary litigants and compelled 
to go into court and urge their view of the dis¬ 
tribution, or submit to an ex parte decision, the 
answer is that it was to their advantage to dq so, 
since they stood to gain thereby. They did not 
have to appear in the cause, but they did appear 
because they wanted to protect their own selfish 
interests. 

2. To permit the losing party in this case to be\ in¬ 
demnified out of his successful opponent’s prop¬ 
erty, is an inconsistency. It is not material whether 
or not the construction of the will in this case was 
a debatable question, which both the appellant qnd 
the appellees, acting upon the best legal advice, 
had good reason to litigate. Litigation supposes a 
doubt entertained by somebody, or a controversy 
that raises a question. It is not material whether 
the question of construction arose upon a will, or 
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upon a document of some other kind. In the legal 
character of an ambiguous will, deed, lease, note, 
statute, constitution, or other writing, there is noth¬ 
ing that requires the party prevailing on. the ques¬ 
tion of its meaning to pay his adversary’s counsel. 
Between a doubt concerning the meaning of a will 
or other writing, and an equcl doubt on any other 
subject, no line can be drawn on which the court 
can legally assume to indemnify the losing party 
out of his opponent’$ property in one doss of cases 
and not in all cases that are properly contested. 

The appellees in this case have failed to satisfy 
this Court of the correctness of their interpretation 
of the construction of the Gourick will. If the 
trustee should be ordered to pay attorney’s fees to 
the appellees out of the trust estate to which this 
Court has stated the appellant is solely entitled, 
it would follow in all cases that the prevailing 
party should pay his opponent’s attorney’s fees 
and other expenses, and recover nothing except 
whatever might be left of the property or damages 
in controversy after fully indemnifying the other 
side. Such a theory could readily lead to some 
ludicrous conclusions, and it is respectfully sub¬ 
mitted that this is not the law of this jurisdiction, 
even in the absence of statutory prohibition. 

a. In the case of Abbott, Puller & Myers v. Peyser, 
75 TJ. S. A. D. C. 162, 124 F. (2d) 524, the ap¬ 
pellants had requested attorneys’ fees in a re¬ 
ceivership proceedings in the District Court. 
The appellants, who were attorneys, had repre¬ 
sented some 238 certificate holders of a building 
and loan association whose membership included 
both certificate holders and stockholders, some 
of whom were represented in both categories. 
The Court appointed special counsel to repre¬ 
sent all the stockholders, but not the certificate 
holders. Eventually a plan, opposed by the 
plaintiff attorneys, was worked out and ap¬ 
proved by all but 68 of the certificate holders 
and the stockholders. The plaintiff attorneys, 
as attorneys for 238 certificate holders, asked 
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the Court to award them reasonable fee^ from 
the undistributed funds in the hands of t|he re¬ 
ceiver. The District Court denied the request, 
stating, inter alia, that the plaintiffs we^e not 
entitled to be paid out of the fund in the hands 
of the receiver, and that since a large ntimber 
of the certificate holders were also sto^k or 
share holders and were interested in increasing 
the fund to the share holders, all certificate 
holders, as a class, were not benefited bjv the 
plaintiffs’ work. 

On appeal, this Court upheld the decision of 
the District Court, and stated, on Page 163: 
“We agree that no matter what fee has been 
earned by the plaintiff, it should not come from 
the undistributed funds in the hands of tlie re¬ 
ceiver. Plaintiff did not create, enhance , pre¬ 
serve or protect that fund. The question ifi the 
receivership proceeding was the distribution of 
that fund to two or more classes of claimants. 
Plaintiff at best represents only one class that 
sought a part. To pay plaintiff out of the 
monies in the hands of the receiver would be to 
require the ABC stockholders, for example, to 
pay a fee to the counsel that opposed them. 
That is not the law for the ordinary case. 
There is no reason to depart from the ilsual 
rule here.” (Italics supplied) 

This case cites as authorities for the above 
proposition, the case of Nolte v. Hudson Aav. 
Co., 2 Cir., 47 F. 2d 166, which follows the pase 
of Fletcher v. Coomes, supra; McCormicl^ v. 
Elsea, supra; Scott v. Superior Court, supra; 
Hempstead v. Meadville Theological School, 
supra; Wallace v. Fiske, 8 Cir., 80 F. 2d 897, 
107 A. L. R. 749, and 7 C. J. S., Attorney and 
Client, Para. 193(b) (2). 

b. On Page 163 of the case of Fletcher v. Coomes, 
supra, this Court said: “If the intervenor had 
commenced and prosecuted to a conclusion the 
action for partition, and the defendants, electing 
not to appear by counsel of their own, had re¬ 
ceived the benefit of legal services rendered by 
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him, it might be contended with some authority 
to. support the contention that all of the parties 
should be charged in proportion to their rights 
and interests, with reasonable compensation for 
the work done. Where, however, partition pro¬ 
ceedings are initiated by counsel for one of the 
parties in interest and the defendants prefer in 
good faith to be and are represented by other 
counsel for the protection of their rights, as 
they see them, in the subject-matter of the liti¬ 
gation, neither justice nor good conscience re¬ 
quires that they should bear, not only the ex¬ 
penses incurred by reason of their actual em¬ 
ployment of counsel, but also their proportion 
of compensation for the services of an attorney 
in whose selection they have bad no voice or 
part (Italics supplied) 

c. In the case of Geiger v. Peyser, 123 F. (2d) 167, 
a building and loan association had filed a 
petition for dissolution and liquidation and 
the Court in the District of Columbia ap¬ 
pointed a receiver. There were no creditors of 
the association, but there were two classes of 
claimants of its assets—shareholders and certifi¬ 
cate holders. By their respective warrants of 
interest, the shareholders were entitled to prior¬ 
ity over the certificate holders. However, the 
certificate holders claimed priority over the 
shareholders. A large majority of each group 
was represented by a protective committee, and 
each committee was represented by counsel of 
its own selection. The appellant represented 
the committee of the shareholder group. He 
and the attorney for the receiver of the associa- 
ciation worked out a compromise plan, which 
was approved by both classes, and was also ap¬ 
proved by the court. Upon application therefor 
the court ordered a fee paid to the attorney for 
the receiver for services rendered in this trans¬ 
action, but the petition for fees of counsel for 
the respective groups was denied. The lower 
court was of the opinion that the contests be¬ 
tween the two classes were individual matters 
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involving antagonistic interests, and that coun¬ 
sel fees to those conducting such a contest 
should not he made a charge on the fudd but 
should he paid by the parties themselves. On 
page 168 of its opinion, this Court, in approving 
the opinion of the lower court, and remarking 
that the appellant’s position was that his) plan 
was directly beneficial to the entire class Repre¬ 
sented in part by him so that contribution 
should be made by all proportionately, went on 
to sav: “In the present case, the fund w^s al¬ 
ready in court, converted into money, and ready 
for distribution whenever the rights of tile re¬ 
spective claimants should be determined bv the 
court - - - Appellant’s suggestion of a means 
of compromise of the differences of the contest¬ 
ing claimants may very well have hastenejl ad¬ 
ministration of the fund and may also have 
been advantageous to his clients and some others 
in like situation with them, hut this is not 
enough to justify an order requiring the tatter 
to pay him involuntary tribute.” (Italics sup¬ 
plied) 

d. As stated by the court in the case of General 
Finance Corporation v. New York State Rail¬ 
ways, et at., 3 F. Supp. 975, citing with approval 
Fletcher v. Coomes (supra): “Where parties 
are represented by counsel of their own choice, 
who do in fact act for them, they cannot be com¬ 
pelled to share in the expenses incurred byj the 
employment of other counsel by other parties).” 

e. The case of St. Louis Union Trust Co. v. Kalten- 
hacJi, 353 Mo. 1114, 186 S. W. (2d) 578, is also 
very emphatic on this question of attorney’s fees. 
On Page 583 of its opinion the court said: ‘‘We 
do not authorize such allowances (attorneys* 
fees) to defendants except where their efforts re¬ 
sulted in real benefit to the estate (citing authori¬ 
ties). Here each defendant was contending for 
a construction under which he could obtain the 
whole estate for himself. Their contentions it ere 
solely for their own benefit and they are nof en- 
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titled to any allowance out of the estate for 
merely seeking to benefit themselves.” (Italics 
supplied) 

f. In the case of Wickersham v. Wickersham, 174 
Ky. 604, 192 S. W. 688, 691, in a will construction 
case decided in the Court of Appeals of Ken¬ 
tucky in 1917, the court said: “Appellants seek 
to apply rule to a discovery of law, and not to 
a discovery of fact. The appellants succeeded 
in no respect against the appellees. The con¬ 
struction of the will may have been a negative 
satisfaction to them, but in contemplation of law 
the plain meaning of the will always has been 
that given it by the Court, and as that was con¬ 
trary to appellants’ contention, they, as losers 
throughout, should pay the costs.” 

g. Let us ascertain what the neighboring jurisdic¬ 
tions of Maryland and Virginia say on this ques¬ 
tion of attorneys’ fees. 

In the case of In Re Estate of Patrick M. 
Quinn, Deceased, 137 Md. 155, the Court of Ap¬ 
peals of Maryland, on Page 157 of its opinion, 
said: “In the present case there was no fund 
recovered for the benefit of the trust estate. The 
most that can be said of the proceeding was it 
involved a construction of certain clauses of the 
will of Patrick M. Quinn, and while the share of 
the cestuis que trustent might be varied accord¬ 
ing to the construction placed upon them, the 
estate as a whole was in no way benefited. It 
was thus a proceeding by the parties inter sese, 
not by the trustees against a third party.” 

h. In the case of McCormick v. Elsea, et ad., 107 Va. 
472, 59 S. E. 411, a case decided by the Supreme 
Court of Appeals of Virginia in 1907, the court 
stated, on Page 412 of its opinion: “Neverthe¬ 
less, if the insistence of the appellant were to 
prevail, the anomalous result would follow that, 
as the fruits of their victory, the appellees would 
be compelled to contribute one-fifth of their patri¬ 
mony/ in compensation to counsel for services in 
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a suit, the purpose of which was to deprive, them 
of all interest in their mother’s estate. The 
simple statement of the proposition vindicates 
the action of the court in rejecting the denpand.” 
The court continues: “Except in rare instances, 
the power of a court to require one party to con¬ 
tribute to the fees of the counsel of another party 
must be confined to cases where the plaintiff, 
suing in behalf of himself and others of the same 
class, discovers or creates a fund which inures 
to the common benefit of all; but thd dis¬ 
cretion of the court should never be exercised in 
a case where the interests of the party iphose 
fund is sought to be charged are antagonistic to 
the party for whose benefit the suit is prose¬ 
cuted.” (Italics supplied) 

i. For a very complete analysis of the reasoning in 
this type of case, see Kimball et al. v. \New 
Hampshire Bible Society, 65 N. H. 13A, 23 
A. 85. 

B. There is no equitable theory that can justify the Ap¬ 
pellees’ claim to attorney’s fees from the Goiirick 
Estate. 

1. The appellees’ attorney did not bring in and make 
available to the court any fund or property ,I nor 
were his services of any value to the estate. A ref¬ 
erence to the Statement of the Case is all th^t is 
necessary to prove this point. Had the trustee re¬ 
fused to distribute on the ground that the testator’s 
will was uncertain on the matter of distribution^ but 
had taken no legal action to have the pertinent parts 
of the will construed by the court, and the appellees 
had had to go into court themselves and ask for 
such construction, there might be more argument for 
an attorney’s fee for their counsel. 

a. In the ease of Davis v. Mitchell , 27 Tenn. App. 
182, 178 S. W. (2d) 889, decided in the Court of 
Appeals of Tennessee, Western Section, in 1^43, 
a suit was brought by the administratrix of the 
estate of Dixie Sullins, deceased, and othlers, 
against the executrix and trustee under the jwill 
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of S. B. Luttrell, deceased, and another, to re¬ 
cover part of the estate of the decedent, Luttrell, 
wherein the defendant executrix and trustee filed 
a cross bill seeking a construction of the will 
of the said Luttrell. From a decree dismissing 
the bill, the complainants appealed, and the de¬ 
fendants filed the record for error, seeking a 
review of adverse rulings. The solicitors for 
the complainants sued out a writ of error seek¬ 
ing a review of the action of the chancellor in 
declining to allow them reasonable attorneys’ 
fees for services rendered in the trial of the 
cause, to be paid out of the estate. The co?n- 
plainants’ solicitors contended that their clients 
were impleaded in the cross-bill ichereby the ex¬ 
ecutors and trustees sought a construction of the 
will, and that the services rendered promoted 
that end. 

The court held that the services rendered by 
the complainants’ solicitors was designed and 
calculated to bring about a breach of the trust, 
not to preserve it, and on Page 915 said: “Fees 
for the services of an attorney not employed by 
the personal representative are sometimes al¬ 
lowed out of tin-e assets but only where the serv¬ 
ices have inured to the benefit of the estate.” 
(Italics supplied) 

b. The case of General.I Finance Corporation v. New 
York State Railways et al., 3 F. Supp. 975, de¬ 
cided in the District Court, Western Dis¬ 
trict of New York in 1933, was a suit in 
equity. A motion was filed in the case by an 
attorney as petitioner to have fixed and allowed 
to him attorney’s fees for services performed in 
connection with the determination before a 
special master of the amounts due to certain 
preferred creditors. The report of the special 
master was duly confirmed by the court and 
established the claims therein stated as entitled 
to preference and fixed the amounts thereof. A 
number of creditors whose claims were fixed by 
this report appeared on this motion either by 
counsel or in person, and such of them as ad- 
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dressed the court voiced tlieir opposition to thp 
making of an allowance by the court to the peti¬ 
tioner out of the amount payable to them as de¬ 
termined by the special master’s report. It was 
conceded that the petitioner took the laboring 
oar in the proceedings before the special mhster, 
and that to that extent his efforts ihured 
to the benefit of all of the claimants. The peti¬ 
tioner had been permitted to intervene in behalf 
of his individual client for the purpose of estab¬ 
lishing the right of his client to a preference. 

In denying the petition on the ground that in 
the case at bar the petitioning attorney di<I not 
create or secure the fund, the Court sai^, on 
Page 976 of its opinon: “The general rifle is 
that each client should pay his own solicitor. 
Burroughs v. Toxaway Co. (C. C. A.) 1§5 F. 
435; Nolte v. Hudson Navigation Co. (C. 0. A.) 
47 F. (2d) 166.” (Italics supplied) Oii the 
same page, the court quoted with full ap¬ 
proval from Judge Dayton in Re Gillespie 
(D. C.) 190 F. 88, 91 as follows: “ The \ only 
proper cases that can arise where courts of 
equity and bankruptcy as well can award com¬ 
pensation to an attorney out of funds due 
others than his client is where, as I have here¬ 
tofore indicated, such an attorney for one of a 
class has ‘created’, or secured a fund and 
brought it into the custody of the court, ufhich 
fund is to inure, not alone to the benefit of his 
client, but to that of all those belonging to \this 
class. In such cases the courts award compen¬ 
sation to the attorney out of the fund duf, to 
all, not on the theory of his having an attor¬ 
ney’s lien, but on the broader theory that all 
interested in the fund sho'uld contribute ratqbly 
to the cost of ‘creating’ or securing it.” (un¬ 
derscoring supplied) 
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2. The appellees’ attorney did not create, enhance, 
preserve nor protect any fund or property belong¬ 
ing to the estate. Again, a reference to the State¬ 
ment of the Case is sufficient to show the truth 
of this contention. 

a. In the case of Fletcher v. Coomes, supra, on 
page 163, this Court rejected the argument by 
appellant that a fund was created or recovered 
through Fletcher’s efforts for the benefit of 
Coomes and the other defendants, as a reason 
for awarding an attorney’s fee. 

b. In the case of Geiger v. Peyser, supra, the ap¬ 
pellant’s position was that his compromise plan 
was directly beneficial to the entire class rep¬ 
resented in part by him, so that contribution 
should be made by all proportionately. The 
Court held, on Page 168, that “Appellant’s 
suggestion of a means of compromise of the 
differences of the contesting claimants may very 
well have hastened administration of the fund 
and may also have been advantageous to his 
clients and some others in like situation with 
them, but this is not enough to justify an order 
requiring the latter to pay him involuntary trib¬ 
ute.” (Italics supplied) 

c. In the case of Abbott, Puller & Myers v. Peyser, 
supra, the court, on Page 525, stated: “Plain¬ 
tiff did not create, enhance, preserve, or protect 
that fund. The question in the receivership 
proceeding was the distribution of that fund 
to two or more classes of claimants. Plaintiff 
at best represent only one class that sought 
a part. To pay Plaintiff out of the monies in 
the hands of the receiver would- be to require 
the ABC stockholders, for example , to pay a 
fee to the counsel that opposed them-. That is 
not the law for the ordinary case. There is no 
reason to depart from the usual rule here.” 
(Italics supplied) 
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3. There was no common benefit accruing to the vari- 
ious adverse parties by the services of the attorney 
for the appellees in this case. The appellees ^ould 
hardly claim that by contesting the claims of the 
appellant to the trust estate and advancing their 
own claims they conferred any benefit on the appel¬ 
lant. The facts of the case would not bear them 
out in any such fantastic contention. 

a. The case of Nolte et al v. Hudson Navigation 
Co., et al., 47 F. (2d) 166, a case decided in the 
Circuit Court of Appeals for the Second Circuit 
in 1931, is authority for the statement that 
parties who have received no benefit from the 
work of attorneys representing other adverse 
parties should not be required to pay fob any 
part of that work. In this case application, was 
made by the attorneys for certain unsecured 
creditors for an allowance for counsel fees on 
the ground that through their efforts a fund 
had been preserved for distribution to the gen¬ 
eral creditors. There were three classes of 
creditors. The petitioning attorneys were em¬ 
ployed by only about 12% of the amount of 
the unsecured claims. They were successful in 
getting about $42,000 released to the fund for 
unsecured creditors. The District Court re¬ 
fused to make such an allowance. Froip an 
order denying allowance for counsel fees, clients 
of the petitioning attorneys appealed. In sus¬ 
taining the order of the lower court the Circuit 
Court of Appeals said, on Page 167: ‘^The 
principal on which allowances are mad^ is 
broadly that those who share in a benefit 
which has been obtained at the expense of one, 
or a part only, of their number, should justly 
share the expenses by which they are enabled 
to benefit. Application of the general rule to 
this case presents some difficulties. Of the 
unsecured claims, 73% were represented by 
attorneys other than petitioners. Where cred¬ 
itors are represented by counsel of their own 
choice, who do in fact act for them, they Can¬ 
not be compelled to share in the expenses \ in- 
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curved by the employment of other counsel by 
other creditors, Fletcher v. Coomes et al., 52 
App. D. C. 159, 285 F. 893”. (Italics sup¬ 
plied) Again, on Page 168, the court goes 
on to say: “The interests of the clients of the 
attorneys who are seeking an allowance are 
and have been adverse to those of the bond¬ 
holders who, having received no benefit from 
their work, should not be required to pay for 
any part of it.” (Italics supplied) 

4. The efforts of the attorney for the appellees has 
resulted in nothing but failure in this case. He 
has not been successful in obtaining any of the 
Gourick estate for his clients. To say that he 
should have a fee out of the estate, which belongs 
to the appellant, whom he apposed, but that his 
clients should have nothing seems rather incon¬ 
sistent, qnd it is respectfully submitted that such 
is not the law in the District of Columbia. 

a. The case of Thomas v. Peyser, 73 App. D. C. 
155, 118 F. (2d) 369 is very definite on this 
point that no such inconsistency is permitted 
in the District of Columbia. In this case plain¬ 
tiff’s attorney filed a bill for receivership and 
foreclosure of certain property of Wardman 
Real Estate Properties, Inc. Plaintiff’s attor¬ 
ney filed a petition against the receivers and 
others for an allowance of attorney’s fees out 
of the funds in the hands of the receivers. 
From an order dismissing this petition, the peti¬ 
tioners appealed to this Court. On Page 371, 
Justice Rutledge said: “It is well settled that 
if one who has an interest in a common fund 
brings a successfid suit to preserve, protect 
or increase that fund, or if he creates or brings 
into court a fund in which others may share 
with him, he is entitled to an allowance of 
counsel fees to be paid out of the fund. This 
rule is not applicable in this case. Efforts 
have uniformly resulted in failure. As the 
principle has been applied by the courts, suc¬ 
cess has been an essential condition of recovery 
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- - - Benefits normally flow only from success¬ 
ful action (Italics supplied) 

Judge Rutledge cited the case of Fletcher v. 
Coomes, supra, for this latter proposition. 

C. Summarizing the appellant's second point, that there 

is no equitable theory which can justify the appel¬ 
lees' claim to an attorney’s fee: 

1. The case upon which the claim to an attorney's 
fee is based was an individual contest, involving 
antagonistic interests, and it would be an incon¬ 
sistency to permit the losing parties in such a 
contest to have their attorney’s fee paid out of 
their successful opponent's property. 

2. The appellees' attorney did not bring in' and 

make available to the Court any fund or prop¬ 
erty, nor were his services of any value to the 
estate. j 

3. The appellees’ attorney did not create, enhance, 
preserve nor protect any fund or property be¬ 
longing to the estate. 

4. There was no common benefit accruing to the vari¬ 
ous adverse parties by the services of the attorney 
for the appellees. 

5. The efforts of the attorney for the appellee^ has 
been uniformly unsuccessful. 


To Allow Attorney’s Fee to the Appellees on the Facts 
of the Case Upon Which They Claim That Fee Would 
Encourage Unnecessary, Frivolous, and Perhaps, Frau¬ 
dulent, Litigation. 

A. Parties would be encouraged to prosecute suits. 

1. Many beneficiaries of an estate would consider it 
worth a gamble to force a trustee to petition the 
court for construction of a will and for an ofder 
of distribution when fully aware that they might 
obtain more of an estate than they appeared to be 
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obtaining and at worst would have their costs and 
attorney’s fees paid out of the estate. The gamble 
would be entirely in their favor, and the only per¬ 
sons penalized by such actions would be the even¬ 
tual recipients of the estate. 

2. Some attorneys might be tempted to instigate liti¬ 
gation, knowing that whether they won or lost 
their fees would be paid in all events and from 
estate funds. This would hold true even if they 
carried the case up to the Supreme Court of the 
United States. 

3. See Hempstead v. Meadville Theological School, 
286 Pa. 493, 134 A. 103, decided in the Supreme 
Court of Pennsylvania in 1926. 

Also In re Rosenberg’s Estate, Surr. Ct. 1933, 147 
Misc. 517, 266 NYS 99, affirmed, 1934, 241 App. 
Div. 601, 268 NYS 733, affirmed, 1934, 265 NY 
521,193 N. E. 302. 

4. Moreover, if the appellees’ attorney is entitled to 
a fee under the facts of this case, then the appel¬ 
lant’s attorney must be doubly so entitled, since 
he was successful in obtaining the entire estate for 
his client. And his right to such fee would not 
depend upon whether or not he asked for it, but 
should have been granted by the District Court 
without such application, if the theory of the ap¬ 
pellees is correct. If both attorneys are entitled 
to their fees and the parties are entitled to their 
costs out of the estate, then it is conceivable that 
the costs and attorneys’ fees would dissipate the 
estate and leave nothing for the person or persons 
legally entitled thereto. 

a. As the court said in the case of Strang v. Tay¬ 
lor, 82 Ala. 213, 2 Sou. 760, 763: “If the costs 
and expenses accruing from litigation between 
the several claimants, alone relating to the dis¬ 
tribution of a fund already under the control of 
the court, were allowed as charges thereon, the 
estate in many cases would be thereby con¬ 
sumed.” 



35 


CONCLUSION 

Wherefore, appellant respectfully submits that this 
Court should reverse the judgment order of the Court 
below, with directions to enter a judgment order that 
the appellees, Bonnie C. Payne and Anna G. Caine, 
be denied the attorney’s fee of one thousand dlollars 
awarded to them by the Court below, and, further, that 
the trustee, The National Savings & Trust Coippany, 
pay over and distribute the said one thousand dbllars 
to the appellant, Bertram L. Caine, with costs assessed 
against the said appellees. 

Respectfully submitted, 

Albert E. Con radis, 

1112 Dupont Circle Bldg., 
Washington 6, D. C., 
Attorney for Appellant. 

Of Counsel: 

Hillegass & Moran, 

Norristown, Pa. 

March 19, 1951 
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1 Filed February 7, 1951 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

NATIONAL SAVINGS AND TRUST COMPANY 
a corporation, as trustee under the last will and 
testament of David A. Gourick, deceased 

Plaintiff 

vs. 

BERTRAM L. CAINE, et al., 

Defendants 

Civil Action No. 1737-49 

It is hereby stipulated and agreed by and between all 
of the parties to this action, by their attorneys of record, 
that the following Statement of the Case conforms to 
the truth, and is filed pursuant to Rule 76 of the Rules 
of Civil Procedure for the District Courts of the United 
States. 

MINOR, GATLEY & DRURY 
By John E. Powell 
Attorneys for Plaintiff, Trustee 

/s/ Albert E. Conradis 
Albert E. Conradis 
Attorney for Defendant, 
Bertram L. Caine 

/s/ Stanley B. Frosh 
Stanley B. Frosh 
Attorney for Defendants, 
Bonnie C. Payne and 
Anna G. Caine 

Statement of the Case 

On January 27, 1925, David A. Gourick, a resident of 
the Disctrict of Columbia, died, leaving a last will and 
testament dated December 14, 1920, which was admitted 
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to probate and record in the Probate Branch of the 
United States District Court for the District of Colum¬ 
bia. 

2 In and by the terms of Item III of said will Gou- 

rick devised and bequeathed all of the rest, residue 
and remainder of his estate to The National Savings & 
Trust Company, as trustee, in trust to collect the income 
from the invested estate and to pay three-fourths of the 
net income thereof to Gourick’s sister, Anna S. Paynej and 
the remaining one-fourth of the net income theredf to 
Gourick’s niece, Estella Caine, for and during their life¬ 
times, respectively. From and after the death of either, 
the entire net income was to be paid to the survivor dur¬ 
ing the rest of her natural life. 

Upon the death of the survivor of the two life tjene- 
ficiaries, the trusts were to cease, and the will directed 
the trustee to “set over, assign, convey and deliver my 
entire estate and property then in its possession, abso¬ 
lutely and in fee simple, share and share alike, unto] my 
nephews, Edwin D. Payne, Edward 0. Caine and Ber¬ 
tram Caine, or the survivors or survivor of them .’’ 

At the time of Gourick’s death on January 27, 1925, 
both of the life beneficiaries and the three remaindermen 
were living. Anna S. Payne, one of the life beneficiaries, 
died on September 4, 1942, and Estella Caine, the o^her 
life beneficiary, died on July 17, 1948. When Estella 
Caine died, only Bertram L. Caine was living of the tl}ree 
remaindermen, the other two remaindermen having sur¬ 
vived the testator, Gourick, but predeceased Estella Cajine. 
Edwin D. Payne, one of the remaindermen, died on Oc¬ 
tober 19, 1930, leaving surviving him his widow, Bonnie 
C. Pavne, and his mother, Anna S. Payne, one of the two 
life beneficiaries. Edward 0. Caine, the second remain¬ 
derman, died December 11, 1943, leaving only his widpw, 
Anna G. Caine. 

After the death of the second life beneficiary on July 
17, 1948, the trustee was advised by its counsel that the 
legal meaning of the words “the survivors or survivor of 
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them” was uncertain and that it could not be definitely 
ascertained whether those words referred to the three 
remaindermen who were living at Gourick’s death or only 
to Bertram L. Caine, who alone survived both life bene¬ 
ficiaries. 

On April 22, 1949, The National Savings & Trust 
3 Company, as trustee, filed a Complaint in the United 
States District Court for the District of Columbia 
for the construction of the will of David A. Gourick and for 
instructions for the distribution of the trust estate. As 
defendants, the Trustee joined Bertram L. Caine, Bonnie 
C. Payne, the widow of Edwin D. Payne, and Anna G. 
Caine, the widow of Edward 0. Caine. 

When the trust created by Gourick’s will had first come 
into being, the principal asset thereof was certain real 
estate in the District of Columbia. The Trustee sold this 
real estate on July 27, 1926, and the principal assets of 
the trust estate as of April 22, 1949, the date the Com¬ 
plaint was filed, consisted of cash in the sum of $8,127.32, 
$7,000.00 of United States Treasury bonds, $1,000.00 of 
corporate bonds, and $5,000.00 of promissory notes se¬ 
cured by first mortgage or deed of trust on real estate, 
a total estate of approximately $21,127.32. 

On May 5, 1949, the defendants, Bonnie C. Payne and 
Anna G. Caine, by their attorney, Stanley B. Frosh, Es¬ 
quire, filed an Answer to the trustee’s Complaint in which 
they stated that the intention of the testator, Gourick, 
was to “vest an estate in remainder in his nephews, 
Edwin D. Payne, Edward O. Caine, and Bertram Caine, 
immediately upon his death, the enjoyment of which, only, 
was to be postponed until the termination of the life 
estate.” 

On May 19, 1949, the defendant, Bertram L. Caine, by 
his attorney, Albert E. Conradis, Esquire, filed his An¬ 
swer, in which he stated that the words referred to in 
the Complaint as “uncertain” are certain and “clearly 
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and definitely express the intention of the testator.” 
Caine’s Answer also stated that the intention of the tes¬ 
tator is “definite and concise” and clearly shows ^hat 
the entire balance of the trust estate is to vest in him, 
the only survivor of the three nephews of the testatoi- at 
the time of the death of Estella Caine, the last survivor 
of the two life beneficiaries. 

On May 19, 1949, the cause was calendared, and on 
May 23, 1949, the plaintiff trustee filed a motion for spm- 
marv judgment upon the demands for relief contained in 
the Complaint. I 

4 On June 28,1949, after argument in Motions Co]urt 

by counsel for the plaintiff and for the three de¬ 
fendants, the Motions Court passed an Order construing 
the will and instructing the trustee. In substance, the 
Order adjudged that upon the death of the testator, Gou- 
rick, on January 27, 1925, Edwin D. Payne, Edward 0. 
Caine and Bertram L. Caine each acquired a vested in¬ 
terest in the corpus of the trust estate and that the inter¬ 
ests of Edwin D. Payne and Edward 0. Caine were ijot 
divested by their subsequent deaths. The Order also di¬ 
rected the trustee to pay to Messrs. Minor, Gatlev & 
Drury, its attorneys, a fee of $500.00 for services rendered 
to it by them to date; to pay to itself as commission fpr 
services as trustee under the will, a fee of $1,056.47, ajjid 
then to pay over and distribute the remaining trust prop¬ 
erty as follows: one-third to the defendant, Bertram L. 
Caine; one-third to the estate of Edwin D. Payne, and t^ie 
remaining one-third to the estate of Edward O. Caii^e. 
Stanley B. Frosh, Esquire, representing Bonnie C. Paype 
and Anna G. Caine, and John E. Powell, Esquire, <j>f 
Minor, Gatlev & Drury, attorneys' for the plaintiff trus¬ 
tee, consented to said Order, while Albert E. Conradig, 
Esquire, representing the defendant, Bertram L. Cainb, 
wrote “Seen” on said Order. 

On July 8, 1949, the defendant, Bertram L. Caine filed 
a Notice of Appeal, joining Bonnie C. Payne and Anna 
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G. Caine as appellees. Briefs were filed by Bertram L. 
Caine, as appellant, and by Bonnie C. Payne and Anna 
G. Caine, as appellees. The case was argned in the 
United States Court of Appeals for the District of Co¬ 
lumbia Circuit on March 23, 1950, by Albert E. Conradis, 
Esquire, for the appellant, and by Stanley B. Frosh, Es¬ 
quire, for the appellees. The National Savings & Trust 
Company, as trustee, did not participate in any way in 
the appeal. 

On June 28, 1950, the said United States Court of Ap¬ 
peals filed its mandate, dated May 8, 1950, reversing 
said Order with costs and remanded the case to the 
United States District Court. 

On or about September 11, 1950, Bonnie C. Payne and 
Anna G. Caine, through their attorney, Stanley B. 
5 Frosh, Esquire, filed in the Supreme Court of the 
United States a Petition for a Writ of Certiorari to 
the United States Court of Appeals for the District of 
Columbia, with Supporting Brief. On or about Septem¬ 
ber 19, 1950, Bertram L. Caine, through his attorney, 
Albert E. Conradis, Esquire, filed a Memorandum of Re¬ 
spondent in Opposition to Petition for a Writ of Cer¬ 
tiorari. The Petition for a Writ was denied on October 
16, 1950, in No. 166, Miscellaneous, October Term, 1950. 

On July 25, 1950, said Mandate was recalled and stayed, 
and on October 20, 1950, said Mandate was refiled in the 
United States District Court. 

On October 24, 1950, Stanley B. Frosh, Esquire, attor¬ 
ney for the defendants Bonnie C. Payne and Anna G. 
Caine filed a motion to direct the trustee under the Last 
Will and Testament of David A. Gourick, deceased, to 
compensate him for services performed in connection with 
the construction of the aforementioned will, in the sum 
of Two Thousand Dollars ($2,000.00). With that motion 
was filed a Statement of Services of Attorney for Bonnie 
C. Payne and Anna G. Caine. 



On October 27, 1950, Bertram L. Caine filed an Opposi¬ 
tion to the Motion for Compensation. On the same date, 
the plaintiff trustee, by its attorneys of record, filbd a 
Reply to the Motion for Compensation, stating that “it 
is advised that, inasmuch as it has been finally deter¬ 
mined herein that the defendant, Bertram L. Cain^, is 
entitled to the trust fund held by the plaintiff and Said 
Bertram L. Caine is represented herein by his attorney 
of record, it is not necessary for plaintiff either to op¬ 
pose or to consent to said motion and that plaintiff 
should abide the decision of the Court with respect 
thereto.’’ I 

On November 3, 1950, the defendants, Bonnie C. Payne 
and Anna G. Caine, filed Reply Points and Authorities. 

After argument in Motions Court on November 16, 
1950, by Albert E. Conradis, Esquire, representing the 
defendant, Bertram L. Caine, and Stanley B. Frosh, Es¬ 
quire, representing the defendants, Bonnie C. 
6 Payne and Anna G. Caine, Judge Alexander Hblt- 
zoff ruled that the motion for compensation should 
be granted in the sum of One Thousand Dollars ($1- 
,000.00), and on December 12, 1950, he signed the fol¬ 
lowing Order: 

“ORDER 

“Upon consideration of Defendants Bonnie C. Payne’s 
and Anna G. Caine’s Motion for Allowance of Compensa¬ 
tion for Attorney’s fees in the above entitled cause a!nd 
the Points and Authorities in support thereof, and afj;er 
argument of counsel, it is by the Court this 12th day of 
December, 1950, j 

“ORDERED, that the Defendants Bonnie C. Payne’s 
and Anna G. Caine’s Motion for Compensation is hereby 
granted, and the Plaintiff Trustee, National Savings a^id 
Trust Co., Inc., is hereby directed to pay to Stanley [B. 
Frosh, Esquire, out of the trust fund held by it under the 
will of David A. Gourick, deceased, the sum of One Thou- 
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sand Dollars ($1,000.00) as a fee for services rendered 
“by him as counsel for Bonnie C. Payne and Anna G. 
Caine in this cause.” 

(signed) Alexander Holtzoff 

Judge 

Seen: 

(Signed) Albert E. Conradis 
Attorney for Defendant Bertram L. Caine 
(Signed) John Powell 
Attorney for Trustee, 

National Savings and Trust Co., Inc.” 

On January 4, 1951, the defendant, Bertram L. Caine, 
filed a Notice of Appeal from Judge Holtzoff ? s Order of 
December 12, 1950, in this cause. This Notice of Appeal 
is as follows: 

“NOTICE OF APPEAL 

“Notice is hereby given this 4th day of January, 1951, 
that BERTRAM L. CAINE hereby appeals to the 
7 United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered 
on the 12th day of December, 1950, in favor of Bonnie 
C. Payne and Anna G. Caine against said Bertram L. 
Caine. 

(Signed) Albert E. Conradis 
Attorney for Bertram L. Caine 

“Please send notices to National Savings & Trust 
Company, attention John E. Powell, Esquire, 1341 G 
Street, N. W., representing National Savings & Trust 
Company, and to Stanley B. Frosh, Esquire, 1025 Ver¬ 
mont Ave., N. W., Attorney for Defendants, Bonnie C. 

Payne and Anna G. Caine. 

(Signed) Albert E. Conradis.” 

This Statement of the Case is prepared under and by 
virtue of Rule 76 of the Rules of Civil Procedure for the 
District Court of the United States. 
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The following concise statement of the points to l^e re¬ 
lied on by the appellant, Bertram L. Caine, are herewith 
submitted pursuant to Rule 76 of the Rules of Civil 
Procedure for the District Court of the United States. 

As points upon appeal, the appellant, Bertram L. 
Caine, contends: 

That the Court below erred as follows: 

1. In passing an Order directing the plaintiff Trustee, 
The National Savings & Trust Co., to pay to Stanlejy B. 
Frosh, Esquire, out of the trust fund held by it under 
the will of David A. Gourick, deceased, the sum of One 
Thousand Dollars as a fee for services rendered by him 
as counsel for Bonnie C. Payne and Anna G. Caine. 

2. In failing to pass an Order that Stanley B. Frosh, 
Esquire, as counsel for Bonnie C. Payne and Anna G. 
Caine, was not entitled, either legally or equitably], to 
any fee for services rendered by him as counsel for 
Bonnie C. Payne and Anna G. Caine, out of the tfust 
fund held by The National Savings & Trust Co., Inc., 

under the will of David A. Gourick, deceased. | 

S 3. In failing to state or enter upon the Oifder 
of December 12, 1950, upon what grounds, legal or 
equitable, the counsel fee of One Thousand Dollars ]vas 
awarded to Stanley B. Frosh, Esquire. 

No question is raised by this Appeal as to the reason¬ 
ableness or amount of the fee awarded to Stanley B. 
Frosh, Esquire, by the United States District Court for 
his services to Anna G. Caine and Bonnie C. Pa^ne. 
This Appeal is directed solely to the question of fhe 
Court’s authority, legal or equitable, to award a fee in 
any amount to Mr. Frosh for any services rendered by 
him to the defendants, Anna G. Caine and Bonnie C. 
Payne, in the above captioned case. 
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Argument .: 

I. There are exceptions to the general rule that 
attorney’s fees are not allowable as costs. 
These exceptions arise either through statu¬ 
tory enactment, rule of court or judicial de¬ 
cision . 

II. Where a testator has expressed himself so in¬ 
adequately or ambiguously that it is neces¬ 
sary to have a court construe the will, coun¬ 
sel fees should be awarded out of the estate 
to all necessary parties who have actively 
and constructively participated in the pro¬ 
ceedings ...... 

A. Counsel fees are usually allowed to attor¬ 
neys for all necessary parties.... 

B. The basis for such allowance is that such 

litigation is indispensable to the proper 
administration of the fund. 

C. The criteria usually adopted by the courts 

is the amount of time reasonably spent by 
counsel and the value of such prepara¬ 
tion to the court.... 

D. Such allowance is within the trial judge’s 

sound discretion and to warrant interfer¬ 
ence with the exercise thereof, appellate 
court must be convinced that such allow¬ 
ance is clearly excessive or insufficient. 

Conclusion ....... 
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[ARY OF ARGUMENTS 


Where a testator has expressed himself so inadequately 
or ambiguously that it is necessary to have a court con¬ 
strue the will, counsel fees should be awarded out of the 
estate to all necessary parties who have actually and 
constructively participated in the proceedings. Such al¬ 
lowance is permitted in the District of Columbia and sup¬ 
ported by the weight of authority in other jurisdictions. 
The criteria usually adopted by the courts in determining 
the propriety of the allowance of fees are the amount of 
time reasonably spent by counsel in the preparation of 
the case, and the value of such preparation to the Court. 


ARGUMENT 

I. 

There are exceptions to the general rule that attorney’s 
fees are not allowable as costs. These exceptions arise 
either through statutory enactment, rule of court or judi¬ 
cial decision. 

In law actions, a party who recovers compensatory 
damages is not allowed attorney’s fees as costs, unless 
specific provision therefor is made by statute. 1 Thus, 
cases cited by Appellant arising out of lawsuits for the 
possession of leased premises for the non payment of rent 
illustrate this rule. 2 The same rule as to disallowance 
of attorney’s fees in law actions obtains in ordinary 
equity cases as well, although in equity eases there are 
a few exceptions recognized by the courts. 


1 E. g., the Fair Labor Standards Act of 19S8, 29 U. S. C. A. §201, 
et seq., provides for the recovery of a reasonable attorney's fee by 
the plaintiff if successful in a civil action for damages thereunder. 

2 Shipley v. Major, 44 A. (2d) 540; Thompson v. Clark, 64 A. (2d) 
166, cited on pages 18 and 19 of Appellant’s brief. 
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In Van Senden v. Wilkinson, 64 App. D. C. 174, 175, 76 
F. 2d 151 (1935), which was a senior lienors’ sijiit in 
equity against the junior lienor’s administrators fbr an 
accounting of rents and to enforce rights under the lienee’s 
assignment of rents to the junior lienor to pay th^ lien 
indebtedness, the cause was referred to the auditor who 
recommended a finding in favor of the plaintiffs, with 
costs, and attorney’s fees, which was adopted by the, trial 
court. In a per curiam decision, the Court of Appeals 
held that the allowance of the attorney’s fees was error, 
and outlined the rule as to the allowance of attorney’s 
fees as costs in the following words, 

“We are of the opinion that the assignment . . . 
created a trust or, in any case, an equitable assign¬ 
ment of a particular fund. ... We have examined 
the record carefully and are of the opinion that the 
auditor’s report was in all respects correct, and ap¬ 
prove the action of the court in confirming it, except 
as to the allowance of an attorney’s fee. This, we 
think, was error. This is not a case in which th-e 
court was administering a fund under its control In 
such a case it is not unusual nor improper, where the 
circumstances justify it to allow counsel fees payable 
out of the fund. ...” (Emphasis supplied) 

It may be agreed that no provision of the Code of 
Laws for the District of Columbia, the Rules of Civil 
Procedure for the United States District Courts, or the 
Rules of the Unifed States District Court for the District 
of Columbia specifically refer to the allowance of coun¬ 
sel fees in matters of this precise nature. It might also 
be pointed out that the question of the allowance of coun¬ 
sel fees in will construction matters does not appeal to 
have ever been presented to this Court. It is submitted, 
however, that this is the type of equity case where an ex¬ 
ception to the general rule can and should be made, and 
indeed might be said to have been contemplated by this 
Court in the Van Senden case, supra. That exceptions 
to the general rule were contemplated beyond those pro- 
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vided by statute in equity cases, is apparent from an 
examination of Form 21, Appendix of Forms, F. E. C. P. 
(28 U. S. C. A.), which is a form of counterclaim for 
interpleader and prays for the allowance of costs and 
attorney’s fees. So also does Form 17, as amended, 
which is a complaint for infringement of copyright and 
unfair competition. 

Inasmuch as this is apparently a novel question in this 
jurisdiction, it would be well that consideration be made 
of the decisions of other jurisdictions, where the ma¬ 
jority rule has been set forth as follows: 

n. 

Where a testator has expressed himself so inadequately 
or ambiguously that it is necessary to have a court con¬ 
strue the will, counsel fees should be awarded out of the 
estate to all necessary parties who have actively and con¬ 
structively participated in the proceedings. 

A. Counsel fees are usually allowed to attorneys for dll 
necessary parties. 

The general rule is that where a testator has expressed 
himself so inadequately or ambiguously that it is neces¬ 
sary for his representatives to request instructions, coun¬ 
sel fees are usually allowed to attorneys for all neces¬ 
sary parties. That there was ambiguity in the will of the 
testator David A. G-ourick, is amply indicated by the facts 
(1) That the trustees were unwilling to make disburse¬ 
ment of the estate without receiving instructions from 
the Court, (2) That the United States District Court for 
the District of Columbia determined that the estate vested 
in all three remaindermen living at the time of the tes¬ 
tator’s death, equally, and (3) That this Honorable Court 
reversed the decision of the lower court, holding that Ap¬ 
pellant Bertram L. Caine took the entire estate on the 
death of the surviving life tenant. 
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The leading cases citing both the majority and minority 
rule on this precise question are set forth in rathei* ex¬ 
tensive annotations in 142 A. L. R. 1459, 1470; and 79 
A. L. R. 521, 536. In the case of Craven v. Haas, 318 
Ill. App. 447, 48 N. E. 2d 611 (1943), the Appellate Court 
of Illinois discusses the rule as follows: 

. the law is also well settled that when fhere 
is sufficient ambiguity in regard to the testator 9 k in¬ 
tention as expressed in his will as to make it neces¬ 
sary to go into a court of chancery to get a con¬ 
struction of the will in order to determine whicjh. of 
two or more adverse claims to the same property 
is valid, the costs of the litigation should be borne 
by the fund or property in question even though the 
will is ultimately construed adversely to the conten¬ 
tion of the plaintiffs. In Guerin v. Guerin, 270 Ill. 
239, at pages 250, 251, 110 N. E. 402, at page 407, the 
court said: 

‘“It is the settled law of this state that wheife a 
will is so ambiguous or uncertain as to require 6on- 
struction, the costs and expenses of the proceeding 
to construe, including reasonable fees for complain¬ 
ant’s solicitors, should be taxed against and paid! by 
the estate.’ 

“ ‘The case of Ingraham v. Ingraham, 169 Ill. 432, 
48 N. E. 561, 49 N. E. 320, was one brought to con¬ 
strue a will, and, though the court below construed 
the will adversely to the complainant, an allowance 
was made as fees to the solicitor for complainant, . . 

“ ‘To the same effect are Kendall v. Taylor, 245 
Ill. 617, 92 N. E. 562, 37 L. R. A., N. S. 164; Board 
of Administration v. Stead, 259 Ill. 194, 102 N. E. 
173; Dean v. Northern Trust Co., 266 Ill. 205, 107 
N. E. 186; McCormick v. Hall, 337 Ill. 232, 168 N. E. 
900, 66 A. L. R. 1062; Schneller v. SchneUer, 356 Ill. 
89,190 N. E. 121, 92 A. L. R. 838.’ ” 

See also: 

Cook v Women 7 s Medical College, 82 N. J. Eq. .L79 
87 Atl. 131 (1913). 

Craven v. Haas, 318 Ill. App. 447, 48 N. E. 2d oil 
(1943). 
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Dean v. Home for Aged Colored Women, 111 Mass. 
132, (1872). 

Evans v. Adams, 180 S. C. 214, 185 S. E. 57 (1936). 

First Nat’i Bank of Chicago v. Cleveland Trust Co., 
308 Ill. App. 639, 32 N. E. 2d 964 (1941). 

In re Atwood’s Trust, 227 Minn. 493, 35 N. W. 2d 
736 (1949), 9 A. L. R. 2d 1126. 

In re Estate of Engebreison, 68 S. D. 235, 1 N. W. 
2d 351, 142 A. L. R. 1454 (1941). 

Lang v. Taussig, 194 S. W. 2d 743 (Mo. 1946). 

Page on Wills § 1613, 3rd Ed. (1941). 

It is to be noted that the rule expounded extends the 
allowance of counsel fees and costs to all parties to the 
case where construction of the will by a court of chancery 
was necessary, 

(1) WTiether the parties were successful or unsuc¬ 
cessful in advancing their individual and usually 
antagonistic interests, 

(2) Whether or not the parties themselves brought 
in or made available to the court any fund or 
property, 

(3) Whether or not they created, enhanced, preserved 
or protected any fund or property belonging to 
the estate. 

How much more entitled to an allowance of counsel fees 
are the parties to a suit for construction of a will when, 
as in the instant case: 

(1) The suit was brought by the Trustee and not by 
a claiming party, 

(2) The Appellees herein were named as Defendants 
by the Trustee and brought to expense by virtue 
of the necessity for them to defend in the action 
in order that their claims be judicially determined 
and set at rest. 

(3) The Appellees Bonnie C. Payne and Anna G. 
Caine did not appeal the original cause, Appel¬ 
lant herein was also Appellant in the suit for 
will construction, after a decision adverse to his 
interests in the United States District Court for 
the District of Columbia. 







B. The basis for such allowance is that the litigation is 
indispensable for the proper administration of the 
fund. 

The theory or basis on which such an allowance of com¬ 
pensation to all parties has been expressed by the courts 
as follows: 

“In such cases the litigation is regarded as indis¬ 
pensable to the proper administration of the fupd, it 
being necessary that all persons having interests 
therein or making claims thereto should be made 
parties and be afforded an opportunity of being fully 
heard to the end that their claims be judicially de¬ 
termined and set at rest... .” 

Lang v. Tarutsig, 194 S. W. 2d 743 (Mo. 1946). 

The parties to the original cause, in a very real sense 
provided a service to the Court and to the estate, ijf all 
parties to the cause were not in court; if all varying inter¬ 
pretations of the provisions of the will were not set out, 
if all the law relating to the subject were not develojped; 
no adequate basis for construction of the will woulifl be 
possible. The necessity for this was created by the tes¬ 
tator himself and his estate should pay the costs therefor. 

As stated in Lang v. Taussig, supra: 

“The suit was brought by the trustees to obtain 
a construction of the will, the instrument creating! the 
trust. That was the purpose of the litigation. The 
endeavors of the appellant were directed to that end, 
and unquestionably aided the court in arriving £t a 
proper construction of the instrument. The claim 
of the appellant was under the instrument creating 
the trust as properly construed, not against it. jits 
endeavors were not solely for its own benefit. The 
fact that its endeavors served its own interest^ as 
well as the interests of the estate does not defeat its 
right to an allowance out of the estate of a reason¬ 
able attorney’s fee.” 

“Where an instrument that creates a trust estate 
is so ambiguous that two or more persons may fairly 
make an adverse claim to the fund, either may report 
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to a court of equity for a correct interpretation, 
and the court is justified in not only assessing the 
costs of the litigation against the trust estate, but 
also in allowing reasonable attorney’s fees payable 
out of the trust estate both to the defeated and suc¬ 
cessful parties.” 

See also: 

Glosser v. Chicago Title and Trust Co., 353 Ill. App. 
550, 77 N. E. 2d 844 (1948), where the court stated: 

“The success or failure of a party to sustain his 
contention in the construction of a will or the per¬ 
sonal benefit he receives as a result of such con¬ 
struction, does not determine the propriety of the 
allowance of fees of his attorneys.” 

Accord: Kingsley v. Montrose Cemetery, 304 Ill. App. 
273, 26 N. E. 2d 613 (1940) (fees awarded to unsuc¬ 
cessful plaintiff as well as unsuccessful defendant); Har¬ 
ris v. Moses, 117 Me. 391, 104 Atl. 703 (1918) (Allowance 
for all parties). 

C. The criteria usually adopted by the courts in deter¬ 
mining the propriety of the allowance of fees are the 
amount of time reasonably spent by counsel in the 
preparation of the case, and the value of such prepa¬ 
ration to the court. 

Neff v. Neff, 13 Ohio Dec. (Reprint) 287. 

Schmalstig v. Conner, 46 F. Supp., 531 (S. D. Ohio 
1942). 

In re Curtis Estate, 103 Colo., 361, 86 P. 2d 260 
(1938). 

D. Such allowance being within the trial court's sound 
discretion, to warrant interference with the exercise 
thereof, appellate court must be convinced that such 
allowance is clearly excessive. 

The general rule has been set forth in Mercantile-Com¬ 
merce Bank and Trust Co. v. Southeast Arkansas Levee 
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District, 106 F. 2d 966' (CCA Ark. 1939) to the effect that 
generally, allowances for attorney’s fees rest wdthip trial 
judge’s sound discretion, and, to warrant interfbrence 
with the exercise thereof, the appellate court mijist be 
convinced that the allowance made by the trial cpurt is 
clearly excessive or insufficient. 

No question is raised by Appellant herein as to the 
reasonableness of the fee allowed by the lower court. 


CONCLUSION 

WHEREFORE, Appellees submit that the rulb pre¬ 
vailing in a majority of states in favor of allowance of 
counsel fees for all necessary parties in a w r ill construc¬ 
tion proceedings should be followed in this jurisdiction; 
and that this Court should affirm the order of the pourt 
below in each and every respect. 

Respectfully submitted, 


Stanley B. Frosh 
1025 Vermont Ave., Ni W. 
Washington 5, D. C. 
Attorney for Appellees 
Bonnie C. Payne an$ 
Anna G. Caine 

Of Counsel: 

Albert H. Friedman 
1420 Walnut Street 
Philadelphia, Pennsylvania 



